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California 
Fair Political 
Practices Commission 

Peter E. Tracy 
Town Attorney 
Town of Mammoth Lakes 
Post Office Box 485 
Bishop, CA 93514 

Dear Mr. Tracy: 

January 23, 1989 

Re: Your Request for Advice 
Our File No. 1-89-036 

We have received your letter on behalf of the Town Council of 
the Town of Mammoth Lakes requesting that the Commission review 
the actions of Neil McCarroll, the former town aAttorney. Your 
letter indicates that the town council wishes to know whether Mr. 
McCarroll's past conduct is consistent with the Political Reform 
Act. 11 

Your questions concern the past conduct of a third party. 
The Commission does not provide advice about past conduct. 
(Regulation 18329(c), copy enclosed.) Moreover, the Commission 
does not provide advice about the conduct of a third party unless 
the advice is requested by an authorized representative of the 
third party. (Regulation 18329(c).) Therefore, we cannot 
provide the advice you have requested. 

The questions you have asked usually are handled by our 
Enforcement Division. In that case, your letter would be 
considered a complaint alleging violations of the Political Reform 
Act. However, your letter states that the town council does not 
wish to make any accusations against Mr. McCarroll. Based on this 
statement, we have decided not to refer your letter to the 

II Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise indicated. 
Commission regulations appear at 2 California Code of Regulations 
section 18000, et~. All references to regulations are to 
Title 2, Division 6 of the California Code of Regulations. 
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Peter E. Tracy 
January 23, 1989 
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Enforcement Divis for rev and e t 
Please contact me at (916) 322-5901 town council determines 
that does want to refer this matter to the Enforcement 
Div ion. 

DMG:KED:plh 

S ly 1 

M. Griffiths 
General Counsel 

, 

t 
Kathryn E. Donovan 

1 Division 

Peter E. 
January 23, 1989 

2 

Enforcement D is for review and pass le investigation. 
Please contact me at (916) 322-5901 if the town council determines 
that it s want to refer this matter to the Enforcement 
D ision. 

DMG:KED:plh 

Sincerely, 

Diane M. ffi ths 
General Counsel 

'k~ ·t I'W'--'(C 

By: Kathryn E. 
Counsel, 

Donovan 
1 ision 



January 10, 1989 

Peter E. Tracy, Town Attorney 
Post Office Box 485, Bishop, California 93514 

619-872-1101 

-
- .-" .. 

Fair Political Practices Commission 
428 "J" Street 11800 

(..) 

-. Sacramento, California 95814 
CJ 
c..a 

Re: FPPC Review 

Gentlemen: 

I am writing this letter to you at the unanimous request 
of the Town Council of the Town of Mammoth Lakes ("Town"). 
The Town requests that the FPPC review the actions of Neil McCarroll 
("McCarroll") for purposes of determining whether such actions 
are consistent with the mandate of the Fair Political Practices 
Act. The actions are very generally set forth below with a 
view that the FPPC review will develop the facts fully. 

The Town wishes to make clear that it is not making 
any accusations against McCarroll; nor is the Town of the opinion 
that there has been a violation of either the principal or the 
spirit of the Fair Political Practices Act. Rather, the Town 
is of the opinion that, under existing circumstances, it is 
in the best interests of all concerned to have the FPPC conduct 
an independent review and make such findings and determinations 
as it deems appropriate. 

From approximately August, 1984 when the Town was 
incorporated, until December 31, 1987, McCarroll was Town Attorney 
for the Town. Shortly after his departure from the Town, McCarroll 
was hired as Assistant County Counsel for Mono County and has 
been so to date. 

Prior to the incorporation of the Town in August, 
1984, Lodestar Company, a developer, owned (and still owns) 
approximately two hundred (200) acres of land in Mono County 
which is presently within the Town limits. Lodestar Company 
sued Mono County in Federal District Court. After incorporation, 
the Town was added as an additional Defendant. Certain of the 
allegations against the Town include actions allegedly taken 
and representations allegedly made by McCarroll as Town Attorney. 

Peter E. Tracy, Town Attorney 
Post Office Box 485, Bishop, California 93514 

January 10, 1989 

Fair Political Practices Commission 
428 "J" Street 11800 
Sacramento. California 95814 

Gentlemen: 

619-872-1101 

Re: FPPC Review 

I am writing this letter to you at the unanimous request 
of the Town Council of the Town of Mammoth Lakes ("Town"). 

J 

The Town requests that the FPPC review the actions of Neil McCarroll 
("McCarroll") for purposes of determining whether such actions 
are consistent with tbe mandate of the Fair Political Prdctices 
Act. The actions are very generally set forth below with a 
view that the FPPC review will develop the facts fully. 

The Town wishes to make clear that it is not making 
any accusations against McCarroll; nor is the Town of the opinion 
that there has been a violation of either the prinCipal or the 
spirit of the Fair Political Practices Act. Rather, the Town 
is of the opinion that, under existing circumstances, it is 
in the best interests of all concerned to have the FPPC conduct 
an independent review and make such findings and determinations 
as it deems appropriate. 

From approximately August, 1984 when the Town was 
incorporated, until December 31, 1987, McCarroll tl1as Town Attorney 
for the Town. Shortly after his departure from the Town, McCarroll 
was hired as Assistant County Counsel for Mono County and has 
been so to date. 

Prior to the incorporation of the Town in August, 
1984, Lodestar Company, a developer, owned (and still owns) 
approximately two hundred (200) acres of land in Mono County 
which is presently within the Town limits. Lodestar Company 
sued Mono County in Federal District Court. After incorporation, 
the Town was added as an additional Defendant. Certain of the 
allegations against the Town include actions allegedly taken 
and representations allegedly made by McCarroll as Town Attorney. 



Two 
ry 10, 1989 

Although McCarroll was not at 
t Town in the Lodestar litigation, was active-
ly involved in handling litigation relat matters. In the 
summer of 1987 the question arose as to whet or not there 
may be a Fair Political Practices Act ohibition against McCarroll's 
involvement in the Lodestar liti tion sed upon his ownership 
interest in a 1 of land near t Lodestar erty. 
Town sought an oplnIon t Law Firm of Best, st & Kri 
a copy of which and which is self- lanatory. 

After McCarroll left the Town on December 31, 1987, 
he came Assistant County Counsel for Mono County. In t 
summer of 1 8 he, as one of the owners of property near the 

estar property, tici ted in process gal divi-
sion of that property. In t fall of 1988, rroll contac 
Town Council members re cting possible settlement of the Lode­
star litigation. 

A meeting was uc tween oIl, 
Mono County Counsel, 1 Marangella, Town Manager, in 
De er, 1988 respecting possible conflicts of interest. 
that meeting, it was agreed that McCarroll would "stay out 

Lodestar matters". 

On De 30, 1988, McCarroll met with t Town 

Reed, 
early 
At 
of 

Planning Director, Brian ey, and his assistant, Bill y10r, 
respecting development of the Rayson property, which is the 

ty adjacent to the Lodestar property and whi McCa 1 
at one t ld an ownership interest. Whet McCarroll 
an ownership terest the Rayson ty, or ot ne 

ty, on the date of this meeting is unknown to t Town. 
011 did, however, discuss development of this parcel and 

indicated that had an "interest" in the property and that 
was I e esenti I the Ra on devel s. 

The Town wis s to have the review t fore ing 
matters in order to clear the air and ta the high road. In 
this re ,the Town wis s to make clear that it is not mak g 
accusat ons of k aga st McCarroll. Furt ,it should 
be noted that the matters set forth above are as the Town lieves 
them to be. After review, the FPPC may find that the true facts 
may the Town's ceptions incorrect. 
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Although McCarroll was not attorney of record for 
the Town in the Lodestar litigation, he was for a time active­
ly involved in handling litigation related matters. In the 
summer of 1987 the question arose as to whether or not there 
may be a Fair Political Practices Act prohibition against McCarroll's 
involvement in the Lodestar litigation based upon his ownership 
interest in a parcel of land near the Lodestar property. The 
Town sought an opinion from the Law Firm of Best, Best & Krieger, 
a copy of which is enclosed and which is self-explanatory. 

After McCarroll left the Town on December 31, 1987, 
he became Assistant County Counsel for Mono County. In the 
summer of 1988 he, as one of the owners of property near the 
Lodestar property, participated in processing a parcel map divi­
sion of that property. In the fall of 1988, McCarroll contacted 
Town Council members respecting possible settlement of the Lode­
star litigation. 

A meeting was conducted between McCarroll, James 
Mono County Counsel, and Paul Marangella, Town Manager, in 
December, 1988 respecting possible conflicts of interest. 
that meeting, it was agreed that McCarroll would "stay out 
the Lodestar matters". 

Reed, 
early 
At 
of 

On December 30, 1988, McCarroll met with the Town 
Planning Director, Brian Hawley, and his assistant, Bill Taylor, 
respecting development of the Rayson property, which is the 
property adjacent to the Lodestar property and in which McCarroll 
at one time held an ownership interest. Whether McCarroll had 
an ownership interest in the Rayson property, or other nearby 
property, on the date of this meeting is unknown to the Town. 
McCarroll did, however, discuss development of this parcel and 
indicated that he had an "interest" in the property and that 
he was "representing" the Rayson developers. 

The Town wishes to have the FPPC review the foregoing 
matters in order to clear the air and take the high road. In 
this regard, the Town wishes to make clear that it is not making 
accusations of any kind against McCarroll. Further, it should 
be noted that the matters set forth above are as the Town believes 
them to be. After review, the FPPC may find that the true facts 
may prove the Town's perceptions incorrect. 
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If you 
to contact me at 

PET:bh 
Enclosure 

I remain, 

above 

cc: Town of Mammoth Lakes 
Town Council of Mammoth 

stions, please do not 
, and; 

Board of Supervisors, Mono ty 
James Reed, Mono County Counsel 
Myron Blumber Esq. 

sitate 
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If you have any questions, please do not hesitate 
to contact me at the above number, and; 

PET:bh 
Enclosure 

I remain, 

cc: Town of Mammoth Lakes 
Town Council of Mammoth Lakes 
Board of Supervisors, Mono County 
James Reed, Mono County Counsel 
Myron Blumberg, Esq. 



BEST, BEST So KRIEGER 

August 17, 1987 

TO: TOWN 

FROM: SPECIAL COUNSEL 

RE: CONFLI INTEREST 

STATEMENT OF FACTS 

st, Best &: Kri r has n requested.by Neil 

rroll, town attorney for the Town of Man~oth Lakes 

( .i Mam."Tloth I'), to pt·ov i an nion r rding a sible 

conflict of interest which would prevent McCarroll from 

assi~ting us in representing Mammoth on land use matters 

arising out of ongoing litigation a negotiations with the 

tar Company on a propos 

Mammoth. 

development project in 

McCarroll owns a three and a If rcent interest 

in e Meridian ViII e Partnership ("Partnership"). The 

Partnership o~ms 2S acres of real property (the "Forest 

Service 40") across the street from the 200 acres which are 

own by the tar Company and are currently the subject 

of a development agreement application as well as relat 

litigation. Mammoth has a total 2,000 acres within its 

boundl1ries. 

BEST. BEST & KRIEGER 

MEMORANDUM . 
August 17, 1987 

TO: TOWN ATTORNE'f 

FROM: SPECIAL COUNSEL 

RE: CONFLICT OF INTEREST 

STATEMENT OF FACTS 

Best, Best & Krieger has been requested.by Neil 

McCarroll, town attorney for the Town of Mammoth Lakes 

("Mammoth"), to provide an opinion regat'ding a possible 

conflict of interest which would prevent McCarroll from 

assisting us in representing Mammoth on land use matters 

arising out of ongoing litigation and negotiations with the 

Lodestar Company on a proposed development project in 

Mammoth. 

McCarroll owns a three and a half percent interest 

in the Meridian Village Partnership ("Partnership"). The 

Partnership owns 25 acres of real property (the "Forest 

Service 40 11
) deross the street from the 200 acres which are 

o~lned by the Lodestar Company and are currently the subject 

of a development agreement applIcation as well as related 

litigdtion. Mammoth has a total of 2,000 acres within its 

bound.<iries. 
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OEST. 8f..ST &. KRIEGER 

The approximate ir market value of the undev 

oped Forest Service 40 is $1.5 million. The property is 

currently not producing income. The property surrounding 

t Forest Service 40 property is also ral 

undeveloped. 

h tar and the Forest Service 40 are desig-

nated "resort" in the draft general plan, Lodestar has an 

appr master an of development, while the Forest 

rvice 40 s not. 

If McCarroll not a 1 1 conflict, he 

would able to assist the firm in nt gatheri and 

pr ration which could save time and money for Mammoth. 

I PRJ::SENTED 

1. Whether it is reasonably foreseeable that a 

decision on the Lodestar oject will have a material finan-

cial effect u n the rty in which McCarroll s an 

interest. 

2. Whether any foreseeable material financial 

effect upon t property in which McCarroll has an interest 

is distinguishable from the "public generally" or a 

"significant segment of t pliblic. fI 
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OEST, BeST & KRfEGER 

The approximate fair market value of the undevel­

oped Forest Service 40 is $1.5 million. The property 1s 

currently not producing income. The property surrounding 

the Forest Service 40 property is also generally 

undeveloped. 

Both Lodestar and the Forest Service 40 are desig­

nated IIresort" 1n the draft general plan. Lodestar has an 

approved master plan of development, while the Forest 

Service 40 does not. 

If McCarroll does not have a legal conflict, he 

would be able to assist the firm in document gathering and 

preparation which could save time and money for Mammoth. 

ISSUES PHESENTED 

1. Whether it is reasonably foreseeable that a 

decision on the Lodestar project will have a material finan­

cial effect upon the property in which McCarroll has an 

interest. 

2. Whether any foreseeable material financial 

effect upon the property in which McCarroll has an interest 

is distinguishable from t~le "public generally" or a 

"significant segment of the public." 

-2-
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BEST. £3I:S1 6. KRIEGER 

ANALYSIS 

1. The Political Reform Act ("t Actll) prohibits 

"public officials" from making isions which will affect 

their own finan al interests. The act is found in 

Cali nla Government §§81000 et All statutory 

references are to the rnment Code unless ot rwise 

not 

Section 87100 ov.i s as follows: 

"NO bllc official at any Ie of state 
or local government shall make, partici-

te in maki , or in any way attempt to 
use his fic a1 position to influence a 
governmental decision in wnich he knows 
or has reason to know he has a financial 
interest." 

"Public official" means every member, officer, 

empl e or consultant of the state or a local government 

agency. Section 82048. Therefore, McCarroll as the town 

at tor n e y is a U b 1 i c 0 f fie i a 1 ,. s j e c t to tion 87100's 

restrictions. 

A blic official participates in t maki of a 

governmental decision when, acting within the authority of 

his iticn, he "advises or makes reCOlTunen tions to t 

ision maker, either directly or without significant 

interveni su tantive rev5ew, by: fA) conducting research 

or maki any investigation which requires the exercise of 

j r'lt en t part of the ficial or designat employee 

and the purpose of which is to influence t islon; or 

-3-
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SIS 

1. The Political Reform Act ("the Act") prohibits 

"public ficials" from maki i5ions which will affect 

their own fina al interests. act is in 

California Government §§81000 et All statutory 

references are to rnment unless otherwise 

noted. 

Section 87100 o des as follows: 

"NO lc official at any level of state 
or local government shall make, pa~tici­

pate in maki , or in any way attempt to 
use his offie a1 ition to influence a 
governmental decision in wnich he knows 
or has reason to know he has a financial 
interest." 

"Public official" means every member, officer, 

e or consultant of the state or a local government 

agency. Section 82048. Therefore, McCarroll as the town 

attorney is a Ii blic official" subject to Section 87100'9 

restrictions. 

A public official participates in t maki of a 

vernmental decision when, acting within the authority of 

his ition, he "advises or makes recolTunendations to the 

decision maker, either directly or without significant 

interveni su tantive review, by: fA) co ucting research 

or making any invest! tion which requires the exercise of 

jud 

and t 

nt on t 

r 

rt of the official or designated ee 

e of which is to influence the islon: or 

-3-



;ll l l-'I'1: 1-'~'ljL}L.1 L-. (1 '_ '-' L I ! !.- ~ " ,-' • '~' J,. __ ,_' 

BEST. BEST 5. KRIEGER 

(B) pr ring or presenting a r t, analysis or opinion, 

orally or in writing, which requires the exercise of judg-

ment on the rt the fieial or designat employee and 

t.he pur e of which is to influence t decision." 

tIe 2, li roia inistrative Code §18700(c)(2). Thus, 

if troll were to assist Best, Best & Kri er in 9a r-

lng and eparing nts related to a decision on the 

tar development or its relat 

"participating in the making of a 

liti tion, he would be 

ernmental ision" 

under Section 87100. Even in merely lecting documents 

r our review he wou exercising his judgment as to 

which documents were appr riate to send us, whi in turn 

could influence our reCOIT@6 tion to the Town Council, 

which could ultimat y influence their cision. 

Section 87103 defines "financial interest n and 

ovi in relevant part t t: 

lIA.n official s a financial interest in 
a decision within the meaning Of §87100 
if it 1s reasonably foreseeable that the 
decision will have a material financial 
affect, distingUi ble from its effect 
on the public generally, on t 
official • or on: 

(a) any business entity 
public official s a direct 
investment worth one thous 
($1,000.00) or more; 

in ich the 
or indirect 
dollars 

(b) any real pr rty in whi the 
public official s a direct or indirect 
interest worth one thousa lars 
($1,000.00) or morei 

(c) any source of income. 
[greater than $250) •.. ; 

-4-
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BEST. BEST & KRIEGER 

(B) preparing or presenting art, analysis or opinion, 

orally or in writing, which r ire9 the exercise of judg-

ment on the rt the official or designated employee and 

the pu whi is influence the decision." 

tIe 2, li rnia inistrative §18700(c)(2). Thus, 

if McCarroll were to assist Best, Best & Krieger in gather-

nts relat to a decision on the 

Lodestar deve nt or its relat litigation, he would 

"partici ting in t making of a governmental decision" 

under Section 87100. Even 1n merely collecting documents 

for our review would exercising his judgment as to 

which documents were riate to send us, which in turn 

could influence our recommendation to the Town Council, 

which could ultimately influence their decision. 

etion 87103 defines "financial interest" and 

provides in relevant rt that: 

"An official a financial interest in 
a decision within the meaning of §87100 
if it is reasonably foreseeable that the 
d sion will have a material financial 
affect, di~tinguishable from its effect 
on t public generally, on the 
official • or on: 

(a) any business entity in which t 
blie official 5 a direct or i irect 

nvestment worth one thousand lars 
(Sl,OOO.OO) or more; 

(b) any real property in which t 
bllc official has a direct or indirect 

nterest worth one thousand dollars 
($1,000.00) or more; 

(e) any SOurce of income. 
[greater than $250] ... ; 

-4-



BEST, BEST 6. KRIEGER 

(d) any entity in which the public 
official is a director, officer, rtner, 
trustee, oyes, or any ition 
of ement. 

purposes of this section, indirect 
investment or- interest any invest-
ment or interest owned by a business 
entity or trust in which the official, 
the official's agents, spouse, and depen­

t children own directly, indirectly or 
iCially a ten percent (10%) interest 

or greater." 

Assumi that the ity interest in this p rty 

is substantial, McCarroll rs to a financial inter-

est·u r subdivisions (a), (b) and (d). His 3!\ interest 

in a rtnership/business entity which has as one of its 

assets a million and a If dollar piece property would 

indicate t t he has an investment worth one thousand 

dollars or more u r subdivision (a). He also has a 

financial interest under subdivision (d) se he is a 

partner in t business entity. 

It is also possible t t he has a financial inter-

est under su ivision (b) if t real pr tty is ld in 

his name as well as t t of the ot r rtners (3i% of $1.5 

million being greater than the $1,000 threshold). On the 

ot r hand, if t real pr rty is held in the name of tl1e 

partnership, it is ar Ie that rroll would not have a 

financial interest un r subdivision (b) use he did not 

meet the 10\ rule for indirect investments held by a bus! 

ness entity. 

However, because he a rs to a financial 

interest under subdivisions ta) and (d), it is unnecessary 

-5-
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(d) any entity in which the public 
official is a director, officer, partner, 
trustee, employee, ot holds any position 
of management. 

For purposes of this section, indirect 
investment or- interest means any invest­
ment or interest owned by a business 
entity or trust in which the official, 
the official's agents, spouse, and depen­
dent children own directly, indirectly or 
beneficially a ten percent (10%) interest 
or greater." 

Assuming that the equity interest in this property 

is substantial, McCarroll appears to have a financial inter-

est under subdivisions (a), (b) and (d). His 3!\ interest 

in a partnership/business entity which has as one of its 

assets a million and a half dollar piece of property would 

indicate that he has an investment worth one thousand 

dollars or more under subdivision (a). He also has a 

financial interest under subdivision (d) because he is a 

partner in the business entity. 

It is also possible that he has a finanCial inter-

est under subdivision (b) if the real property is held in 

his name as well as that of the other partners (3~% of $1.5 

million being greater than the $1,000 threShold). On the 

other hand, if the real property is held in the name of tlle 

partnership, it is arguable that McCarroll would not have a 

financial interest under subdivision [b) because he did not 

meet the 10% rule for indirect investments held by a busi-

ness entity. 

However, because he appears to have a financial 

interest under subdivisions (a) and (d), it is unnecessary 

-5-
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BEST. BEST &. KRIEGER 

to pursue this question, or ther he has a financial 

interest under subdivision (c), any further. 

ving determined that McCarr 1 is a" blie 

official" who would be "participating in a governmental 

is10n" in which he has a "financial interest," it next 

s necessary to determine whether such a decision will 

have a lima ter ial financial ef feet It on tha t i nte rest. In 

making this 

Lodestar pr 

termination we are assuming that allowing t 

rty to be developed would have the effect of 

tan~ial1y increasing the rty values of surroundi 

parcels. This assumption is based on the followi (1) 

The nt of the Lodestar property would increase the 

number of individuals who fre ent t areai (2) the 

development of Lodestar would ovi an opportunity for 

adjacent pr rty owners to devel their p 

vel 

rty in "lays 

nt and would which would compliment the star 

bring necessary infrastruture closer to those adjacent 

rties; and (3) as a general rule when real p rty is pr 

impr a increases in value, surrounding real property 

will mirror these increases. 

The difficulty with this tion is determini 

exactly how much the Forest Service 40 unirnprov operty's 

value would increase or decrease due to the Lodestar 

development. This will nd on the nature and quality of 

the actual star devel nt t t is oved by the 

Town. If there is a concern that our assumption regarding 

LodesLar's effect on the Forest service 40's value is 

-6-
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to pursue this question, or whether he has a financial 

interest under subdivision {c}, any further. 

Having determined that McCarroll is a "public 

official" who would be "participating in a governmental 

decision" in which he has a "financial interest," it next 

becomes necessary to determine whether such a decision will 

have a "material financial effect" on that interest. In 

making this determination we are assuming that allowing the 

Lodestar property to be developed would have the effect of 

5ubstan~lal1y increasing the property values of surrounding 

parcels. This assumption is based on the fOllowing: (lJ 

The development of the Lodestar property would increase the 

number of individuals who frequent the areai (2) the 

development of Lodestar would provide an opportunity for 

ad j ace n t pro per t y 0 vlC1 e r 5 to d eve lop the i r prop e r t yin vi a y s 

which would compliment the Lod~star development and would 

bring necessa.ry infrastruture closer to those adjacent 

properties; and (3) as a general rule when real property is 

improved and increases in value, surrounding real property 

will mirror these increases. 

The difficulty with this question is determining 

exactly how much the Forest Service 40 unimproved property's 

value would increase or decrease due to the Lodestar 

development. This will depend on the nature and quality of 

the actual Lodestar development that is approved by the 

Town. If there is a concern that our assumption regarding 

Lodestar's effect on the Forest Service 40's value is 

-6-



BEST, BEST 6. KRIEGER 

incorrect, it might appr rlate have a r estate 

appraisal of the Forest Service 40 pr rty now and an 

estimated isal bas on what its value would when 

the Lodestar development, as submitt , is complete. 

2 California Administrative Code Section 1 02.2 

prov s guidelines for determining when an effect on a 

business entity is "material" within the meani of section 

87103. In pertinent part, the r ulation reads as 

lI(a) This section shall be us to 
measure whe r the reasonably foresee­

le effect ••• will be material as to 
a business entity in which an official 
ha::> an economic interest. 

(b) {This subdivision mirrors 
section 87103 in defining an economic or 
financial interest.} 

(c) [This s iVlslon discusses 
what a material effect is on a business 
listed on the New York or American Stock 
Exchange .] 

(d) [ is su 1vis10n discusses 
what a material et t is on a siness 
entity listed on the tional Association 
of Security Dealers national market 
list.] 

(e) [This subdivision discusses 
what is a material effect on a business 
entity not cover by (c) or (d) but 
which is alifi for public sale in 
this State pursuant to Corporations Code 
Section 25110 (which applies to rtner­
Ships a other business entities as well 
as cor rations). This rporations 
section r ires that prior to the sale 
of any security (including certain rt­
nership res) the sale must be i­
fied with the rporations Commissioner 

t State California unless it 
lIs under a set of limit ex tions.] 

lows: 
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incorrect, it might be appropriate to have a real estate 

appraisal of the forest Service 40 property now and an 

estimated appraisal based on what its value would be when 

the Lodestar development, as submitted, is complete. 

2 California Administrative Code Section 18702.2 

provides guidelines for determining when an effect on a 

business entity is "material" within the meaning of section 

87103. In pertinent part, the regulation reads as follows: 

lI(a) 'rhis section shall be used to 
measure whether the reasonably foresee­
able effect •.• will be material as to 
a business entity in which an official 
het::; an economic intere::;t. 

(b) [This subdivision mirrors 
section 87103 in defining an economic or 
financial interest. J 

(c) [This subdivision discusses 
what a material effect is on a business 
listed on the New York or American Stock 
Exchange.] 

(d) (This subdivision discusses 
what a material effect is on a business 
entity listed on the National Association 
of Security Dealers national market 
list.] 

(e) [This subdivision discusses 
what is a material effect on a business 
entity not covered by (c) or (d) but 
which is qualified for public sale in 
this State pursuant to Corporations Code 
Section 25110 (which applies to partner­
Ships and other business entities as well 
as corporations). This Corporations Code 
section requires that prior to the sale 
of any security (including certain part­
nership shares) the sale must be quali­
fied with the Corporations Commissioner 
for the State of California unless it 
falls under a set of limited exemptions. 1 
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(f) [This su lV1910n determines 
what is a material effect on those 
businesses not covered by subdivisions 
(e) or Cd) which meet the finane 1 
standards for listing on the New York 
Stock Exchange, which require net tan­
gible assets of at least $18 million and 

ts income for the last fiscal year 
least $2.5 million.] 

(9) For business entities whi are 
not cover (c), Cd), (e) or (f), the 
effect a ision will be material 
if: (1) the decis will result in an 
increase or tease in the gross reven 
ues for a fiscal year of $10,000 or more; 
(2) the decision will result in a busi­
ness entity incurr! or avoiding a i­
tional expenses or r clng or eliminat­
ing existing expenses for a fiscal year 
in the amount of $2,500 or more; or (3) 
the decision will result in an increase 
or crease in t value assets or 
Ii ilities of $10,000 or more." 

According to ts given us by rroll, the rtnership 

would fall under Ivision (g). r this subdiviSion, 

t d sion would have a material financial effect on the 

business entity if the cision to grant the development 

agreement increa or decrea it market value of 

t Forest Service 40 pr rty as little as .67% ($10,000 

increase or decrease in t value of assets divided by $1.5 

million fair market value of r } . Since the value of 

the operty involved is so large, unless development of 

star s essentially no effect on its value it would 

meet the SlO,OOO threshold and thereby be consi red 

"material." Thus, it rs that McCarroll would have a 

material financial interest in a star islon. 

8-
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(f) [This subdivision determines 
what is a material effect on those 
businesses not covered by subdivisions 
(c) or (d) whi meet the financial 
sta rds listing on the New York 
Stock Excha , which require net tan-
gible assets of at least $18 million and 
p ects income for the last fiscal r 

at least $2.5 million.] 

(9) For 
not cover 
effect a 
i f ~ (l) the 

lness entities which are 
(0), Cd), (e) or (f), the 
ision will be material 

decision will result in an 
increase or [ease in the gross reven 
ues r a fiscal year of $10,000 or morei 
(2) the decision will result in a busi­
ness entity incurring or avoiding addi 
tional e nses or reducing or eliminat­
i exist ng expenses for a fiscal r 
in t amount of $2,500 or more; or (3) 
the decision will result in an increase 
or crease in the value of assets or 
liabilities of $10,000 or more." 

Accardi to ts given us by McCarroll, t rtnership 

would 11 under subdivision (g). Under this su iviSion, 

the islon would have a material financial fect on the 

business entity if the decision to grant the 1 nt 

raeroent increa or decreased t ir market value of 

t Forest Service 40 property as little as .67% ($10,000 

increase or decrease in the value of assets divi by $1.5 

million fair market value of pr rty). Since the value of 

the pr rty involved is so large, unless Clevel t of 

star 5 essentially no effect on its value it would 

meet the $10,000 threshold and ther considered 

~material." Thus, it appears that McCarroll would have a 

material financial interest in a estar decision. 
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2 • final issue 1s whether this material 

financial effect would different than t felt by the 

public generally. 2 California Administrative Code Section 

18703 prov s guidelines as to what the rm "effect on the 

public generally" means. It states: 

"A material financial affect of a govern­
mental decision on an official's inter­
est ••• is distinguishable from its 
affect on t public general unless the 
decision will affect the official's 
interest in substantially the same manner 
as it will affect all members of the 
public or a significant segment of the 
public. Except as provided herein an 
i try, trade or pr sian not 
constitute a significant segment of the 
general public. 

(a) [Relating to state officers.] 

(b) In the case of any other 
elected official, an industry, trade or 
profession of which that official is a 
member may constitute a significant 
s nt of the public rally if that 
i stry, tr or p sion is a 
predominant industry, tr or profession 
in the official's urisdiction or in the 
district represent by the official. 

(c) [Reiati to ordinances ted 
by a jurisdiction esignating an indus­
trYI trade or profession as constituting 
a significant segment of the blic.} 

(d) [Limiti t ability to claim 
that an industry, trade or profession is 
a predominant industry in nonsubdivision 
(C) situations to those situations where 
such a finding is implicit 'taking into 
account the 1a e of the statute, 
ordinance or other provision of law 
creating or 8uthorizi the creation of 
the state agency, the nature and pu es 
of the program •••• ']" 
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2 • The final issue 1s whether Is material 

financial effect would be different than that felt by the 

public generally_ 2 California Administrative e ction 

18703 provi s guidelines as to what the term "effect on the 

pu 1c rally" means. It states: 

material financial affect of a rn-
mental decision on an official's inter 
est •.• is distinguishable from its 
affect on the public generally unless the 

cision will af ct the official's 
interest in su tantially the same manner 
as it will affect all members of the 

lie or a significant segment of the 
lc. as ovided herein an 
stry, tr e or ofession not 

constitute a sign1 cant segment of t 
ral lie. 

(a) [Relating to state officers.] 

(b) In the case of any other 
official, an industry, trade or 

ssion of which that official is a 
r constitute a significant 
nt the ic generally if that 

ustry, trade or profession is a 
edomlnant industry, trade or profession 

in the official's jurisdiction or in the 
district r resented by the official. 

(c) [Relating to ordinances adopted 
by a juri iction designating an indus-
try, tr or oressicn as constituting 
a significant se nt of the public.) 

(d) [L iting the ability to claim 
that an i ustr I or profession is 
a pr~dominant i try in nonsubdivision 
(C) situations to those situations where 
such a ft i is implicit 'taking into 
account the 1a ge of the statute, 
ordinance or other Qvision of law 
creati or authoriz ng the creation of 
the state age I the nature and purposes 

t p r r am • . • • I ] II 
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The Fair Political Practices Commission ("FPPC") 

interprets and enforces the Act. In reviewing the 

in10n9 that have lt with the issue a "significant 

segment of the public" or "the public generally" it appears 

that the line reasoning us by the Commission would lead 

the conclusion here that the ef t on McCarroll's 

pr rty was different t n the effect on the ic 

rally or on a significant segment Of the public. In the 

Matter of Opinion Requested by William L.~.~2~en, 2 

Opinions 77 (No. 76-005, June 2, 1976), the City of Davis 

signat a 23 re block area as Ing subject to review 

for a new land use an. This new area plan could have had 

significant financial effects on real property Within and 

near t area. The Commission held that th residential 

homeowners and retail mer nts doing business within t 

city constitute a significant segment of t public. 

However, they also held that the class of commercial lessors 

near the area was not a significant segment of the public 

se its members would be directly and particularly 

affected by a cific decision. 

In reviewing this and other relevant FPPC opinions, 

it 15 clear t t the FPPC fines the "public generally" to 

incl e all constituents within t official's juri ic-

tiona In the Matter of Opinion uested s L. 

~-"---
I 9 inions 1 (No. 85-001, August 20, 1985) at 

e 12. In the inion, the FPPC ld that where 
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The Fair Political Practices Commission ("FPPC") 

interprets and enforces the Act. In reviewing the FPPC 

opinions that have dealt with the issue of a "significant 

segment Qf the public" or "the public generally" it appears 

that the line of reasoning used by the Commission would lead 

to the conclusion here that the effect on McCarroll's 

property was different than the effect on the public 

generally or on a significcll)t segment of the public. In the 

Matter of Opinion Requested by William L. __ 2~en, 2 FPPC 

Opinions 77 (No. 76-005, June 2, 1976), the City of Davis 

designated a 23 square block area as being subject to review 

for a new land use plan. This new area plan could have h3d 

significant financial effects on real property within and 

near the area. The Commission held that both residential 

homeowners and retail merchants doing business within the 

city constitute a significant segment of the public. 

However, they also held that the class of commercial lessors 

near the area was not a significant segment of the public 

because its members would be directly and particularly 

affected by a specific decision. 

In reviewing this and other relevant FPPC opinions, 

it Is clear that the FPPC defines the "public generally" to 

include all constituents within the official's jurisdic­

tion. In the Matter of Opinion Requested by Thoffi3S L. 

Legan, 9 FPPC Opinions 1 (No. 85-001, August 20, 1985) at 

page 12. In the Leqan opinion, the fFPC held that where 
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only 742 parcels would be af ted by a rezoning in a 

juri iction with over 100,000 par s, the ef t on a 

lness entity owning one of the 742 reels was clearly 

Hdistlnguishable from the effect upon the public gener­

ally.1I Id. at 13. 

In its opinion (NO. 78-0094 FPPC Opinion 

r 7, 1978), the FPPC stated: "In order to be 

consider a significant segment of the public, we think a 

group usually must be r in numbers and heter eneous in 

lity." Id. at 67. As an 1e of an ication of 

that standard, the Commission, in the Legan opinion, held 

that even if the 742 parcels were Id by individual owners, 

this was not a significant segment of the public where there 

were roximately 383,000 pr rty owners in the coun 

We are assuming t t there are few owners of 

resort-zoned rty that would be materially affected in a 

manner similar to the partnerShip when red with the 

total number of pr tty ovmers in }.~arrunoth. If that is tne 

case, it seems u r the reasoning used by the that 

ef t on the partnership rty would not be the same as 

t effect on t public generally or a significant segment 

of the public. This is based on the t that the general 

plan for Mammoth indicates t t t re are roximately 

5,000 rmanent residents in the town and over 1,500 

rmanent residential units (incl ing si 1e family 

residences and condominiums only), The conclusion is also 
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only 742 parcels would be affected by a rezoning in a 

jurisdiction with over 100,000 parcels, the effect on a 

business entity owning one of the 742 parcels was clearly 

"distinguishable from the effect upon the public gener-

ally. II Id. at 13. 

In its Ferraro opinion (NO. 78-0094 FPPC Opinion 

62, November 7 I 1978), the FPPC stated: .. In order to be 

considered a significant segment of the public, we think a 

group usually must be large in numbers and heterogeneous in 

quality." Id. at 67. As an example of an application of 

that standard, the Commission, in the Legan opinion, held 

that even if the 742 parcels were held by individual owners, 

this was not a significant segment of the public where there 

were approximately 383,000 property owners in the county. 

We are assuming that tnere are few owners of 

resort-zoned property that would b~ materially affected in a 

manner sinlilar to the partnerShip when compared with the 

total number of property owners in Ma~noth. If that is tne 

case, it seems under the reasoning used by the FPPC that the 

effect on the partnership property would not be the same as 

the effect on the public generally or a significant segment 

of the public. This is based on the fact that the general 

plan for Mammoth indicates that there are approximately 

5,000 permanent residents in the town and over 1,500 

permanent residential units (including single family 

residences and condominiums only), The conclusion is also 
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based on the ct that there is a total of only 503 acres 

zoned resort within Mammoth. When you subtract t 200 

acres attributable to star, this leaves only 303 acres 

of resort property within Mammoth. Assuming that most of 

this property is held in parcels similar to that of the 

rtner ip (i.e. 25 acre parcels), this would mean that 

there are approximately 12 other owne(s of resort-zoned 

reels within t Town n ries. This r would 

reduced to exclude those owners of resort~zoned reels that 

are not near the star property a may not be materially 

financially af cted by the development. This 1 s to the 

conclusion that in all likelihood less t n 10 other resort 

reel owners would be affected in t same way as the 

rtnership pr rty. Bas on the relevant statutes, 

regulations and islons, this small a number would not in 

our opinion constitute a "sigllificant segment of t 

publ ie •• , 

LUSION 

Due to Y}ha t ars to us to a l~ lly prohibit 

conflict of interest, McCarroll should not assist at, Best & 

Rei er in any matter related to the estar project. This 

includes negotiating, advising, making recommendations, 

pr ring reports or conducting research without "significant 

intervening substantive review." Title 2 Cali rnia 
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sed on the fact that there is a total only 503 acres 

resort within Mammoth. When subtract t 200 

acres attributable to Lodestar, this leaves only 303 acres 

of resort pc tty within Mammoth. Assumi t most of 

is pr rty is held in parcels similar to t t of t 

rtnership (i.e. 25 acre parcels), this wou mean t t 

t re arE! a oximately 12 other owners resort-2o 

reels within t Town boundaries. This number would 

redu to exclu those owners of resort-zoned parcels t 

are not near the Lodestar property and may not be materially 

financially affected by the development. This Ie s to t 

conclusion that in all likelihood less than 10 other resort 

reel owners would be affected in the same way as the 

rtnership pr rty. Based on the relevant statutes, 

regulations and decisions, this small a number would not in 

our nion constitute a "significant segment of e 

ic. It 

CONCLUSION 

Due to what ars to us to be a 1 ally prohibit 

conflict of interest, McCarroll should not assist st, st & 

Kei er in any matter related to the Lodestar project. This 

inclu s 

pr ri 

interveni 

otiating, advising, making recommendations, 

rts or co ucting research without "significant 

5U tantive review." ~itle 2 California 
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Administrative e Section 1~700(c). If he were to do so, he 

would partici ting in the making of governmental iSlons 

1n vio tion of §87101. McCarroll's participation in the 

matter, if any, must under the same regulation limit 

acts whIch are nsolely ministerial, secretarial, manual or 

clerical • It In nature. 

BENOl19 

HOLMES 
BRADLEY E. NEUFELD 
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Administrative Code Section 1~700(c). If he were to do so, he 

would be participating in the making of governmental decisions 

1n violation of §87101. McCarroll's participation in the 

matter, if any, must under the same regulation be limited to 

acts whIch are "solely ministerial, secretarial, manual or 

clerical • .. 1n nature. 

BENOl19 

DALLAS HOLMES 
BRADLEY E. NEUFELD 
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